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1. APPLICATION 

1.1 On 30 July 2009 the Applicant applied to the Tribunal for a 
determination under Section 27 A of the Landlord and Tenant Act 1985 
as to the reasonableness of an interim service charge it seeks to levy 
on account of service charges for the year 2009/10 in respect of the 
premises. 

• 
1.2 The proposed service charge was opposed by a number of the 

lessees. Those lessees who participated in the hearing were 
Deanstone Limited which owns 14 flats at Paviiion Court, Mr and Mrs 
Webber and Mrs Lippiett. 

1.3 Directions were issued by the Tribunal on 7th and 26th August 2009. 
These included a direction that the Applicant should within 21 days 
from 7th August 2009 send to each of the Respondents and the 
Tribunal copies of all correspondence, witness statements, experts' 
reports and other documents on which it seeks to rely in support of its 
application. The Applicant was also to supply a formal statement of 
case setting out in detail the grounds of the application and refer to 
specific clauses in the lease on which it relied . 

1.4 At the commencement of the hearing ono30th November 2009 Mr 
David Holder, from Deanstone Limited's in-house legal department 



who was also representing Mr and Mrs Holder and speaking for Mrs 
Lippiett as well as for Deanstone Limited, made an application for an 
adjournment of the hearing on the basis that Deanstone Limited had 
not received the Applicant's bundle until just five days before the 
hearing. It was alleged that Mr and Mrs Webber had not received any 
documentation at all and Mrs Lippiett initially thought that she had not 
received the Applicant's bundle but subsequently it transpired that she 
had received it by email. Dr Price, on behalf of the Applicant company 
responded that the bundle had been sent out to every lessee by email 
immediately after he received a letter from the Tribunal dated 9th 
November 2009. He also said that all the necessary information had 
been presented to all lessees who attended a meeting on 7th October 
2009 called by the Applicant specifically for the purpose of seeking 
approval to the budget. No representative of Deanstone Limited 
attended that meeting. 

1.5 In deciding whether or not to grant the Respondents' application the 
Tribunal noted that there was a conflict of evidence as to whether the 
Applicant's documents had been served on the Respondents and, if 
so, when. The question was whether the Respondents would be 
prejudiced if the Tribunal proceeded with the application on 30th 
November 2009. The Tribunal bore in mind that this was an 
application for consideration of reasonableness of an interim service 
charge which would necessarily contain estimates only of proposed 
future expenditure. Whilst some items of proposed expenditure could 
be judged as to their reasonableness based on the figures for the 
previous year or years when copies of the audited accounts for the 
previous year where available to the parties, other items of would be 
those which the Management Company considered to be necessary or 
desirable In the forthcoming year. The Tribunal also took into account 
the fact that the proposed budget had been known to the lessees for 
some time. Deanstone Lim~ed , for example, filed a statement of case 
in reply to the Application under cover of a letter dated 22"" October 
2009 in which they refered to the items and costs contained in the 
budget. Mr and Mrs Webber filed their comments in reply to the 
Application on 24th November 2009, so they did have knowledge of 
what was being sought by the Management Company. The Tribunal 
recognised, however, that it would be reasonable for the Respondents 
to have the opportunity to consider the documentation together and 
therefore agreed to adjourn the hearing for a period of two hours for 
that purpose. 

2. INSPECTION 

The Tribunal inspected the premises immediately prior to the hearing 
on 30 November 2009. They comprise two interconnecting blocks of 
flats. The north block contains 40 flats and the south block 61 flats. 
The south block itself comprises a central , older section which was 
originally part of a hotel and it is this middle section which connects the 
two blocks. The property is situated on the seafront overlooking a 



commercial part of the harbour in Folkestone. There is an area for car 
parking adjacent to the south block with a barrier entry system. There 
is also an area adjacent to the north block with a barrier entry system. 
The main doors have an electronic entry system operated by a fob. 
The communal halls have tiled flooring. There is exposed pipework in 
the communal hallways. The Tribunal was told that some of the panels 
in the hallways contained asbestos. The doors to the individual flats 
were in poor condition. There was loose plasterwork around several of 
them. The floors in the hallways were clean although badly stained in 
places. Hinges had been prised off one double-glazed window. The 
ceiling under the flat roof between the two blocks was damaged due to 
rotten roof timbers. There is a small office used by the Management 
Company to store electronic equipment, paperwork and items of 
cleaning materials and garden equipment. This was originally a small 
studio flat, numbered 49. The Tribunal was shown the external 
pipework that the Management Company was hoping to replace in the 
forthcoming year. 

3. THE LEASE 

3.1 The Tribunal was advised that all the leases are in substantially the 
same form as the copy lease contained in the Applicant's bundle. This 
is a tripartite lease between the landlord, the Management Company 
and tenant. The Applicant has now assumed the rights and obligations 
of the original management company, Pavilion Court Limited, by virtue 
of exercise by a number of the Lessees of the right to manage. 

3.2 By clause 6 of the lease the management company covenants with the 
tenant that provided that the tenant shall pay the specified proportion 
(i.e. the service charge) the company will :-
.. ... (b) keep the common parts and the service conduits in the Block in 
repair and rebuild or replace any parts that require to be rebuilt or 
replaced .. . 
(d) keep the common parts in good order and adequately lit 
(e) so often as may be reasonably required redecorate and paint both 
the interior and exterior of the common parts and keep the same in 
good and substantial repair and condition 
(f) repair and keep in good condition all roads ways passages 
boundary walls and fences within the estate and maintain all communal 
garden areas within the estate in neat order 
(g) provide and maintain all equipment necessary for the fulfilment of 
the service obligations and for security and safety of the Block and RS 
occupiers (including the provision of a communal television aerial and 
entry-phone installation) 
(h) employ andlor retain managing agents surveyors and accountants 
and such staff (including a porter) as may be reasonably necessary for 
adequate supervision and performance of the Company's covenants 
hereunder and if the Company shall deem it desirable to employ the 
porter upon terms that include the provis ion of accommodation either 
within or outside the block to discharge the rent rates and other 



outgoings attributable thereto 
(i) insure maintain and repair the entry-phone television aerial and 
other equipment serving the block in working order unless prevented 
by mechanical or electrical failure or any other cause or event beyond 
the control and remedy by mechanical failure as soon as possible 
U) do such other acts and things as may be considered reasonably 
necessary or desirable for the maintenance of the estate or the Block 
and the comfort and convenience of the occupiers" 

3.3 By clause 5 of the lease the tenant covenants with the management 
company and there is a separate covenant with the landlord as 
follows:-
" ... (c)~) upon the due dates (here meaning the 25"' day of March and 
the 29 day of September in each year) to pay to the company in 
advance the sums specified in part 10 of the Third Schedule or such 
greater sum on account of the spec~ied proportion as the company or 
its agents may reasonably consider sufficient (together with the 
proportions paid or payable by the other tenants and by the landlord 
under clause 7(c) hereof to meet the cost of the service obligations for 
the period until the next due date TOGETHER WITH (if demanded) 
such further sums as shall be considered reasonable and proper for 
the purpose of creating and maintaining a reserve fund for future 
anticipated expenditure of a periodical nature which further sums 
(whilst unexpended) shall be placed in a deposit account and upon the 
execution hereof to pay to the company a proportionate part of the 
initial payment on account of the specified proportion calculated from 
the date hereof until the next due date 
(ii) within 28 days of the receipt of a copy of the auditors certificate of 
the total expenditure on service obligations incurred by the company 
for the previous accounting year (here meaning the year from the 25th 

day of March to the 24"' day of March in the year next following or such 
other accounting year as may in future be adopted by the company) to 
pay to the company a specified proportion thereof less any amount or 
amounts which the tenant may already have paid in advance. 
(Iii) within 28 days of demand to pay to the company the same fraction 
as the specified proportion of any sum or sums actually expended by 
the company or which It might be urgently necessary to expend which 
expenditure the company cannot reasonably meet from funds in hand. 

4. THE LAW 

By Section 27 A of the 1985 Act it is provided that:-
(1) An application may be made to a Leasehold Valuation Tribunal for 
a detennination whether a service charge is payable and, ~ ij is, as to
(a) the person by whom it is payable, 
(b) the person to whom it is payable, 
(c) the amount which is payable, 
(d) the date at or by which it is payable, and 
(e) the manner inn which it is payable. 
(2) Subsection (1) applies whether or not any payment has been 



made. 
(3) An application may also be made to a Leasehold Valuation 
Tribunal for a determination whether, if costs were incurred for 
services, repairs, maintenance, improvement, insurance or 
management of any specified description, a service charge would be 
payable for the costs and, if it would, as to -
(a) the person by whom it is payable, 
(b) the person to whom it is payable, 
(c) the amount which is payable, 
(d) the date at or by which it is payable, and 
(e) the manner in which it is payable. 

By Section 19(2) of the said Act it is provided that: " Where a service charge is 
payable before the relevant costs are incurred, no greater amount than 
is reasonable is .... payable, and after the relevant costs have been 
incurred, any necessary adjustment shall be made by repayment, 
reduction or subsequent charges or otherwise." 

5. THE HEARING 

5.1 The Tribunal went through each item of proposed service charge 
expenditure asking Dr Price on behalf of the Applicant to explain the 
figure sought and then hearing the Respondents' challenge thereto. All 
the estimated figures included VAT at 17.5%. They were as follows:-

a. Accountancy fees : £1958.33 claimed. 
Dr Price explained that the accountancy fees had historically been in 
the region of £400 but as some of the lessees had insisted on the 
accounts being audited the accountancy fees for the last service 
charge year were £1495 including VAT. It was prudent to add an 
increase for inflation and build in the announced VAT increase to 
17.5% from 15%. Dr Price had based his estimate on the fees that 
were charged on another block of flats and following a conversation 
with some chartered accountants in Folkestone. 

Mr Holder on behalf of the Respondents said that the Tribunal in 2009 
had determined that for a previous year £1750 including VAT would be 
a reasonable figure for accountancy fees. The actual figure last year 
was £1300 plus VAT and he thought that £1750 including VAT would 
be an appropriate figure for 2009/10. 

b. Bank Charges : Estimated at £195.83. 
Dr Price explained that this was intended to cover bank charges which 
might be levied by the bank in respect of the RTM company's account. 
It was not the managing agents account. Last year the company paid 
£30 in bank charges. 

Mr Holder considered that bank charges should be an overhead 
covered by the managing agents fees. 



c. Buildings and Directors' Insurance : £5030.78 
There was no challenge to this item. 

d. Essential building maintenance : £11750.00 claimed. 
Dr Price explained that last year the provision for building maintenance 
was £10,000. The actual amount spent under this heading was 
£10,556.00 but it transpired during the course of the hearing that this 
figure also included fire alarm testing and refuse control expenditure. 
Dr Price said that although £11750.00 was included In the budget he 
thought that this was really not enough. £3000 had been spent already 
in the first three months of the service charge year repairing vandal 
damage and £2000 on the fire alarm. He would like the provision to be 
£20000 but by agreement at the EGM in October this was reduced to 
£12000. It includes, for example, repairs to broken windows and 
doors. He would like to carry out some decoration work and boxing in 
of some electrical cables in the communal hallway. 

Mr Holder said that the Respondents were in difficulty because they 
had no idea as to how the account for the previous year was incurred. 
He said that the Respondents had received no explanation as to how 
the figure of £11750 had been calculated. Individual leaseholders 
should be responsible for smashed doors and windows and this money 
was therefore only referable to the repair of the common parts. 

Dr Price replied that there was a detailed breakdown of expenditure on 
the management company's website that any leaseholder was 
welcome to inspect at any time. 

In view of the difficulties that Mr Holder said the Respondents had 
experienced with regard to obtaining detailed informalion as to 
expenditure he would be submitting that the best approach for the 
Tribunal to take was a global one and accept the revised budget which 
has been prepared by the Applicants following the last Tribunal 
determination dated 9 September 2009. This shows a total budget of 
£84599.73 as opposed to the budget sought by the Applicants of 
£171475.00, approximately double the revised budget referred to 
above. 

Dr Price's response to that was that the revised budget did not include 
items that were considered essential or desirable to be incurred in the 
forthcoming year, and at the time it was produced some of the figures 
for 2008/09 were still unknown. 

(e) Fire Alarm Testing. 
Dr Price said that when Mr McCallion acted as caretaker he carried out 
the fire alarm testing. As the previous Tribunal had not approved 
expenditure on an in-house caretaker he no longer carried out that 
function. The management company had obtained two quotations for 
fire alarm tesling the cheaper of which was £55 per week. This 
involves testing the smoke alarms and push buttons on the ground 



floor one week and the alarms on the first floor the following week so 
that once a month all the alarms have been tested and that the fire 
doors open. This involves one to one and a half hours per week. 
When the fire alarm is activated (as it often is in these premises) the 
fire alarm company is called out to check the building and reset the 
alarm. That is at an additional cost. 

It was Mr Holder's case that fire alarm testing could be done as part of 
the porter's duties. The proposed charge for the cost of a porter is 
dealt with below. 

(f) Fire Risk Assessment: £875.38 proposed 
Mr Holder said that the Respondents had not had an opportunity to 
challenge this in view of the time that they had been given to consider 
the documentation. He noted that it included travel from some distance 
away at 40 pence per mile. 

Dr Price said that if Deanstone Limited could come up with another 
suggested company who would be cheaper then he would be pleased 
to adopt that suggestion provided that the quality was comparable with 
that of the company he proposed. 

(g) Lighting of Public Areas : £3300 estimated . 
Dr Price said that this was the estimated cost of lighting the communal 
parts and that every flat is separately metered. However, the 
caretake~s flat (Mr McCallion's flat number 101) has a meter from 
which is run the communal aerial and the lights on the fire escape 
outside his flat. Also run from this meter is the fridge/freezer, TV, 
lighting and two night storage heaters in Mr McCallion's flat. Although 
the previous Tribunal had determined that £1800 was reasonable for 
communal electricity Dr Price explained that the actual cost last year 
was £3734.05 and it was only for some "bizarre reason" that the 
management company agreed to £1800 before that Tribunal. 

Mr Holder said that the Respondents had had no opportunity to 
scrutinise the electricity bills. 

Dr Price, on consulting the information contained on his computer, ran 
off a series of bills submitted during the last service charge year 
totalling approximately £3200. 

(h) LVT Referral: £500 sought. 
Dr Price explained that each year different lessees challenge the 
service charges and withhold payment until the Tribunal's 
determination is obtained. The management company is owned by a 
number of the lessees. It has no financial resources other than the 
service charges and if service charges are not paid then bills cannot be 
paid and necessary work undertaken. In order to try to minimise 
contention the management company has tried to seek approval to the 
budget at a company meeting but this has still not produced 



acceptance of the budget. Dr Price feels that there would be less 
scope for challenge to the service charge if each year it seeks approval 
to the budget from the Tribunal. Having no other source of income the 
only way the company can recover the cost of the application to the 
Tribunal is through the service charge or some sort of levy on the 
shareholders of the management company. Unless something like this 
is done the building would become unmanageable. 

Mr Holder pointed to the decision of the previous Tribunal in which it 
was determined that the lease made no provision for the management 
company to be able to recover such costs by way of service charge 
and in the absence of such a provision this item is not chargeable. Mr 
Holder asked the Tribunal to reach the same conclusion. 

(il Maintenance of Electrical Systems : £6139.38 estimated. 
Dr Price explained that there are several electrical systems in the 
building: for the fire alanm, entrance doors and CCTV cameras. It has 
not been possible to find anyone who would be prepared to take this 
building on a regular maintenance contract. There is, however, a 
locksmith who has an electronic expert on the staff locally who will 
carry out repairs on an ad-hoc basis. The figure sought is very much 
an estimate. If it is not spent then the surplus will be carried forward to 
next year. 

Mr Holder pointed out that there was nothing in the expenditure for last 
year for electrical maintenance bills and he could not see why a 
contractor could not have been asked to provide an estimate. 

Ul Management Fees : £30000 sought. 

Dr Price explained that this was linked to the cost of a caretaker/porter. 
When the previous Tribunal detenmined that ij was not reasonable for 
the service charge year with which they were concerned for the costs 
of an onsite caretaker to be charged to the service charge account this 
has led to an increase in work for Dr Price as the day to day managing 
agent. He is now the first port of call to deal with a host of different 
small matters that would previously have been done by the caretaker. 
He is now visiting the property three times a week whereas before it 
was once a week. If there were a resident caretaker then his 
management fees would be £24000 for a year but in view of the 
increased time he is required to spend on the property he considers 
that an additional £6000 per annum is fully justified. The management 
is actually carried out by a company in which Dr Price has an interest. 

Dr Price pointed out that this was a very difficult building to manage. 
109 incidents have been recorded, most of which have a police crime 
number, since 1 June 2009. This includes three deaths at the property 
that have had to be dealt with. Most of the problems with the block 
emanate from the fact that it seems to attract drug users and suppliers 
or those intoxicated on alcohol. 



In response Mr Holder pOinted out that the previous Tribunal had 
suggested that £24000 was a reasonable fee for managing agents 
charges. An increase of 25% is too much. The previous Tribunal 
thought It unnecessary for there to be a resident caretaker. He said 
that what Dr Price was trying to achieve was to circumvent the effect of 
the previous Tribunal decision by increasing the management fee to 
compensate directly for the reduction in the amount to be paid to the 
caretaker/porter. 

(k) Porter : £16208 
Dr Price explained that this was the figure which the previous Tribunal 
had determined would be reasonable for such a person whose primary 
duties would be cleaning. Mr McCallion explained that the block has to 
be patrolled moming and night and a considerable amount of mess 
cleared up. He had been involved In 30 - 40 meetings with the police 
over recent times. People get into the block who are not residents and 
will urinate in the corridors. He used to dispose of rubbish such as 
discarded furniture from the flats himself but he is no longer permitted 
to do this as it would be regarded as trade waste. He therefore has to 
organise someone else to do it. 

Mr Holder's case was that the previous Tribunal had dealt with this 
matter. He was unclear as to Mr McCaliion's job description. That the 
previous Tribunal had considered that the caretake~s task could be 
done by an external contractor working 8 hours a day. 

Dr Price confirmed that although the figure in the budget was £16208 
which was the figure determined by the previous Tribunal as being 
reasonable he was in fact looking for £24000 as a reasonable figure to 
cover the cost of the caretaker bearing in mind the additional job that 
he does over and above what an external contract cleaner would be 
prepared to do. 

(I) Refuse control : £1650 budgeted 
This is the cost of paying for the removal of rubbish such as old 
discarded furniture which may not even emanate from Pavilion Court 
The management company has to pay to have it removed. It costs £15 
for the removal of a television alone. Dr Price pcinted out that a slightly 
smaller block in the vicinity, Marine Crescent, in which Deanstone 
Limited own flats, have as part of their budget £1500 for rubbish 
removal. 

Mr Holder said that he could not find any bills for rubbish removal in the 
paperwork which had been supplied to him on the day of the adjoumed 
hearing. 

(m) Rent, Equipment Room : £3300 claimed 
Dr Price explained that the Equipment controlling the electrical systems 
in the building had been removed from flat 101 to flat 49 when the 



previous management company went into administration. As has been 
said above, flat 49 is a small studio flat. It is owned by Pavilion Court 
limited, the landlord, which company is owned by a number but not all 
of the lessees. This is rented to the Applicant at a rent advised by Kim 
Clinch, a chartered surveyor with H Wald and Co. If all the lessees 
were to pay their service charge in full then this rent would be received 
by the landlord company and the owners of the freehold (which include 
Deanstone limited) would receive a dividend. 

Mr Holder thought that this was a rather convoluted way of dealing with 
the matter and that the lessees who were not owners of the freehold 
company could receive service charge accounts which included a 
contribution towards the rental of the equipment room whereas those 
who were members of the landlord company would not have such an 
item. He conceded, however, that for such a small amount ~ was 
probably not worth changing the existing arrangements. 

(n) Room Hire (AGM plus one EGM) : £100 sought 
This was agreed by the Respondents. 

(0) Sewerage and Water : £25000 
Dr Price explained that these were metered charges. Last year the 
total came to £33130 but that this included some arrears. Without 
arrears the total would have been approximately £25000 which is the 
figure which has been included in the budget. 

Mr Holder pointed out that the revised budget issued after the last 
Tribunal hearing showed a figure of £15000 for these charges. It was 
pointed out to him, however, that that figure was subject to a footnote 
which explained that there would be a surcharge after audit and that 
the known amount of the spend would be produced at the AGM. 
Based on the bills that had been seen Mr Holder thought that a 
reasonable figure would be £20000 under this heading. 

(p) Water Administration Charge : £558.45 
Dr Price said that this was a charge authorised under the Water Act 
which permitted a 1.5p charge per day for carrying out the 
administration of recovering from individual flat owners their proportion 
of the water charge which had been levied on the Applicant. 

This was the first that Mr Holder had heard of any such provision and 
he was given permission to make any submissions on this point within 
seven days which the Tribunal granted. No such representations were 
received from him. 

(q) Website : £200 claimed 
Dr Price said that this was an estimated amount to cover the cost of 
hosting the website on the server, the cost of the domain name and 
similar costs. He said that it was the intention to have all the financial 
information put on the website. 



Mr Holder thought that as the website contains absolutely no useful 
information contrary to what Dr Price had asserted, it was not 
necessary for there to be a website and that this cost could be avoided . 
The Respondents would agree to this sum going into the prospective 
service charge for this year but this year only and the concession was 
without prejuduce to their objection to this being included in future 
years. 

(r) Window cleaning (communal only) : £1500 
Dr Price explained that it had been difficult to get anyone to quote for 
cleaning the building. However he has found someone who will clean 
all the windows in the block for £450.00. £1500 will therefore cover 
three cleanings per year which he thought would just about suffice. 

Mr Holder pointed out that no estimates had been produced to which 
Dr Price responded that if Deanstone Limited could find a window 
cleaning company who would carry out the wor!< at a lower price then 
he would be only too pleased to accept. 

(s) Roof repair : £4089.81 
This referred to the small section of roof between the old and the new 
buildings which has collapsed. It has been leaking for a while and the 
roof timbers are rotten. Dr Price has obtained two estimates the lower 
of which was for £2754.26 to do this work. Dr Price agreed that that 
would be the figure to be included in the budget rather than £4089.81. 

Mr Holder produced an estimate for £700 plus the cost of scaffolding to 
carry out this wor!<. Dr Price replied that it was not the same job. The 
estimate did not cover the replacement of rotting timbers or two rotten 
lintels. 

(t) Pipework upgrade (extemal) : £735.64 
Dr Price explained that the current pipewor!< was very brittle and that if 
anything fell on it it would break. Whilst the scaffolding was in place to 
carry out the roof repair it was sensible to carryout the work on the 
pipes. If it was done separately the cost of repair to the pipework 
would be considerably higher. 

Mr Holder queried the necessity of carrying out this wor!< at this stage. 

(u) Stainless Steel doors: £9931 .10 
Dr Price informed the Tribunal that this was to replace the existing 
main doors in an attempt to make the building vandal proof to a large 
extent and to increase the security by ensuring that only people with a 
legitimate reason to be in the building would be able to enter it. The 
current doors are wooden and they have been broken on several 
occasions. They are now beyond economic repair. 

Mr Holde(s objection to the steel doors was twofold. First. he 



considered that it was only necessary to repair the current doors and 
provide an ordinary system of locking them. A duplicate key could be 
held by the RTM company. The main complaint about the proposed 
expenditure on the stainless steel doors was however that this was 
seen as part of Dr Price's attempt to have total control over the building 
and who goes in and out. He said that in the view of some of the 
lessees the propcsed expenditure on the stainless steel doors was 
nothing to do with security. The electronic entry system is open to 
abuse by Dr Price. Anyone who has not paid service charges will not 
have their electronic key activated. Anyone who has not paid car 
parking fees will not have their key activated. He will not provide a key 
for sub-tenants unless they have provided references and meet other 
criteria laid down by Dr Price which it would be hard for anyone to 
satiSfy. This substantially interferes with the ability of lessees to sub-let 
their properties and is an interference with their rights as leasehold 
owners. The documents produced by Dr Price do not recommend that 
steel doors be fitted neither does it recommend an electronic key 
system. 

(v) CCTV : £3000 
Dr Price explained that he wanted to put a camera on each call pcint 
for the fire alarm to detect those causing mischief by setting the alarm 
off when there is no fire. £3000 would provide for the installation of six 
cameras in vandal proof cases. 

Mr Holder referred to the decision of the previous Tribunal which said 
that it was not necessary for there to be two security systems, namely 
CCTV as well as electronic entry system. Mr Holder said that there 
was no evidence that the CCTV cameras would be of any benefit and 
that it was an expensive way of finding out who triggers the fire alarm. 

(w) Sinking fund for the roof - ReplacemenVrepair : £10000 
The previous l VT found that the provision of £1 0000 per annum 
towards replacement of the roof was a reasonable sum. This would be 
the second such instalment. The roof on the block cost about £200000 
last time it was replaced. It has a lifespan of approximately 20 years. 
We are now 10 to 11 years into that lifespan. The proposed sinking 
fund will partially pay for a new roof. 

Mr Holder accepted the propcsal for a sinking fund for the replacement 
of the roof in principle. His concem however was what would happen 
to the money contributed if the RTM company should become 
insolvent. He wanted to be assured that the funds would be held in a 
separate account and on trust. Dr Price confirmed that this would be 
the case and that a separate account already existed . When the funds 
were paid all that would be required would be a change of name to the 
account. 

(x) Asbestos removal : £19082 estimated 



The Applicant had obtained a 160 page report which identified the 
places where there was asbestos in the building which needed to be 
removed. Quotations had been obtained for this work. The applicant 
was asking for the lower of the two estimates to be included in the 
interim service charge account. 

Mr Holder said that Deanstone Limited intended to obtain their own 
estimates. They had received the information from Dr Price late in the 
day and were therefore not able to action this prior to the hearing. 

Dr Price confirmed that if Deanstone Limited were able to come up with 
a lower tender for the same work he would be happy to go along with 
that. 

5.2 The Applicants sought a 10% contingency amount on each item of 
expenditure making up the proposed interim service charge, save for 
the L VT referral , the cost of the porter at £16208.00, the water 
administration charge of £558.45 and the roof sinking fund. Mr Holder 
objected to their being a contingency on top of the estimated figures. 

6. DETERMINATION 

6.1 Before turning to the detail of the individual service charge items 
sought by the Applicant the Tribunal wishes to make some general 
observations. First, as made clear at the hearing, a determination by 
the Tribunal that it is reasonable for the Applicant to include in an 
interim service charge demand a certain amount for a particular 
proposed item of expendijure does not mean to say that the Tribunal 
has "authorised" the expenditure or that such an order renders it 
impossible for a lessee to challenge any particular item of expenditure 
once it has been made, the end of year accounts have been made up 
and the final service charge demands served. It is always possible for 
a lessee to seek to claim that any item of expenditure included in such 
a final service charge demand has not been reasonably incurred or that 
work covered by any particular item of charge has not been carried out 
to a reasonable standard. It may, however, be more difficult for a 
lessee successfully to challenge such an item if it has been considered 
prospectively by a Tribunal in an application such as this. 

6.2 Secondly, although Dr Price professes to be open and helpful in his 
management of Pavilion Court it is not a substitute for effective 
communication of information or in complying with directions of this 
Tribunal simply to say that all the information is available on a website, 
which any of the lessees can access at any time. Apart from the fact 
that it was contended by Mr Holder that there was little information of 
any use on the website, a contention which Dr Price did not accept, it 
should not be assumed that all lessees have access to the internet or 
wish to communicate by email. There is the further difficulty, as 
highlighted in this case, that it is difficult to prove that electronic 
communications have been received and read by an addressee. 



Further, Dr Price's response to requests for provision of information 
and documentation appears to the Tribunal to have been less than 
helpful. He is seeking what the Tribunal considers to be at the very top 
end of the range of management fees and if he is to eam such fees the 
Tribunal considers that he needs to be much more accommodating 
than the replies to requests for documentation and information as 
disclosed to the Tribunal would suggest. The Tribunal also considers 
that if Dr Price had been more co-operative in this respect a lot of the 
suspicion as to his activities and motives would be likely to have been 
allayed. 

6,3 On the other hand, the Respondents' approach to this application is not 
beyond criticism. This was not the sort of application that just"ies a 
line by line scrutiny of past expenditure that the Respondents 
seemingly wanted to carry out. An application under Section 27 A with 
regard to last year's service charge account would be the context for 
such a scrutiny. Interim service charges deal with possible future 
expenditure but no managing agent has a crystal ball and can predict 
with any degree of accuracy what repairs are going to be needed 
during the course of a year. What is needed is for an estimate to be 
made on the basis of what a building of this type and age and in this 
particular locality is likely to require during the course of the year. If the 
estimate proves to be too high then there can be either a refund or a 
credij carried forward to the following year, dependent upon the 
provisions in the lease. Section 27 A of the Landlord and Tenant Act 
1985 is to protect lessees from having to pay unreasonably high 
service charges in advance of the expenditure being incurred and 
whilst past expenditure is a useful guide in some respects, it is only 
one of a number of factors which can be taken into consideration when 
assessing reasonableness. 

6.4 It is clear that there is a body of lessees who object to the way Dr Price 
whose companies with whom he is associated own 41 of the 100 fiats 
at Pavilion Court runs the RTM company but these proceedings are 
not the appropriate forum to deal with such matters. 

6.5 Much reference was made during the course of the hearing to the 
decision dated 9'" September 2009 of a dffferently constituted Tribunal 
which dealt with the recoverability of service charge costs prior to 4 
April 2008 when Pavilion Court Limited went into administration. 
Although a Tribunal will always wish to achieve consistency with 
another Tribunal the decision of one Tribunal is not binding on another 
particularty, as in this case, it is dealing with different service charge 
years. 

6.6 Turning now to the particular items of opposed estimated expenditure 
the Tribunal determined as follows:-

(a) Accountancy fees. 
As these came to £1495lnciuding VAT in the year ended 30 



September 2009 the Tribunal decided that £1500 plus VAT would be a 
reasonable sum to include as a budget for 200911 O. 

(b) Bank Charges. 
The Tribunal considered that £195.83 was a reasonable provision for 
possible bank charges. 

(c) Buildings and Directors Insurance was not disputed therefore 
£5030.78 would be a reasonable figure. 

(d) Essential building maintenance. 
The Tribunal did not consider that £11750 was an unreasonable sum to 
cover maintenance costs of a building of this nature. 

(e) Fire Alarm testing . 
Please see the Tribunal's comments under the heading "Porter" below. 

(I) Fire Risk Assessment. 
£875 appeared to the Tribunal appeared to be a reasonable sum for 
this important item. 

(g) L VT Referral. 
The previous Tribunal was concerned with the recoverability of legal 
fees incurred by Pavilion Court Limited in legal proceedings brought to 
recover service charges. The Tribunal fees which the Applicant is 
seeking to cover in the interim service charge the subject of the current 
application are in a different category to those which were under 
consideration by the previous Tribunal. Fees payable to a Tribunal on 
an application are dealt with separately from the recovery of costs in 
the Commonhold and Leasehold Reform Act 2002 Schedule 12. 
Although not argued this way by Dr Price it could be said that those 
fees are a disbursement made by the management company in the 
process of managing the premises. Accordingly, this Tribunal is 
prepared to determine that it is reasonable for this fee to be included in 
the interim service charge account at this stage but, if challenged, it will 
be for the Applicant to satisfy any future Tribunal that the fees that it 
incurs, if it makes an application to the Tribunal in future for such a 
determination, were reasonably incurred. Furthermore, this tribunal is 
dealing only with service charges for 2009110. This does not mean to 
say that it will always be reasonable to include such fees in the 
prospective charges in future years automatically. It will always depend 
on the circumstances at the time as to whether it is reasonable for the 
Management Company to anticipate having to pay Tribunal fees. 

(h) Maintenance Costs - Electrical Systems. 
The Tribunal considered that it was reasonable to make a provision of 
£6000 for the possible costs of maintenance of these systems. 

(i) Management Fee and Porter. 
These two items are in the Tribunal's opinion closely interlinked. This 



Tribunal is of the view that Pavilion Court is an extremely difficult 
property to manage. It has severe security and vandalism problems. 
This Tribunal had evidence from the incident log produced by the 
Applicant of there being 109 incidents, many of which had police 
incident numbers, since June 2009. The type of incidents were 
numerous but included malicious activation of fire alarm, vandal 
damage to the property. drug abuse in the building and two dead 
bodies in the common areas. All these incidents had occurred since 1 
June 2009. This evidence could not have been before the previous 
Tribunal as all these incidents had occurred since that hearing. Many 
of the incidents occurred e~her late at night or in the early hours of the 
morning. All these factors lead this Tribunal to consider that the 
building would benefit from the presence of a resident caretaker. This 
is also the view expressed in a letter from Kent Fire and Rescue 
Service. The Tribunal notes that this letter was before the previous 
Tribunal who, after considering the evidence before it decided "on 
balance" that it was not necessary to employ a full time resident block 
manager andlor caretaker. That decision was in respect of a previous 
yea~s service charge and, as stated above, that decision is not binding 
on this Tribunal. The evidence of the number and nature of incidents 
since that earlier Tribunal hearing was in the view of this Tribunal 
persuasive of the desirability of there being a resident caretaker. 
Furthermore, this Tribunal notes that the previous Tribunal had regard 
to the evidence of Mr Schrieber, who is a Director of Deanstone 
Limited which also owns flats in Marine Crescent, Folkestone, amongst 
other properties. It was Mr Schreibe~s evidence that although he 
acknowledged anti-social and other problems present at Pavilion Court, 
these were not unique and could be dealt with by a competent 
managing agent such as was the case at Marine Crescent. This 
Tribunal heard evidence, however, that Marine Crescent was a 
completely refurbished block whose flats sell for approximately twice 
the price of flats at Pavilion Court and that therefore the situation at 
Marine Crescent could be distinguished from that at Pavilion Court. 
The Tribunal accepted Dr Price's evidence that as managing agent he 
was called upon to sort out probl.ems at Pavilion Court more frequently 
than had been the case when Mr McCallion acted as resident 
caretaker. In those circumstances, and recognising the difficulties of 
managing these premises, the Tribunal considered that £30000 per 
annum would not be an unreasonable sum to pay for his company's 
management of the block if Mr McCallion was not to be employed as 
resident caretaker. For a block of this size in the Tribunal's experience 
a management fee of £200 per flat or £20000 per annum would 
normally be a reasonable amount to pay a managing agent without a 
resident caretaker. However, in this particular case with the problems 
that are associated with Pavilion Court this Tribunal considers that an 
additional £10000 per annum would not be unreasonable if there were 
not a resident caretaker. The Tribunal is confirmed in this view by the 
fact that in the previous Tribunal decision it is noted that managing 
agents instructed by Mr Schreiber in relation to Marine Crescent had 
quoted a management fee of £290 plus VAT per flat for that property. 



Although it appears from the accounts of Marine Crescent for the year 
2009 that the total management fee was £10000 per annum or 
approximately £100 per flat. There was also evidence in the hearing 
bundle that another firm of Chartered Surveyors, Fell Reynolds, quoted 
£290 plus VAT per annum as their basic management fee and in 
addition there Was a "menu" of charges for items not included in that 
figure. 

Dr Price had said that IT Mr McCallion were to be re-employed as 
resident caretaker with a remuneration package to include basic salary, 
national insurance contributions, accommodation costs and electricity 
costs totalling just under £21000 it would be possible to reduce the 
management fees to £24000 per annum which the previous Tribunal 
considered to be "eminently reasonable". Having taken the view it 
does as to the desirability of employing a resident caretaker for this 
block this Tribunal considers that it would be reasonable to include in 
the interim service charge demand for 2009110 the sums of £21000 for 
a resident caretaker and £24000 for management fees. The Tribunal 
notes that the lease specifically gives the management company power 
to employ a "porter upon terms that include the provision of 
accommodation either within or outside the block" which is an 
indication that this was contemplated as a possible requirement for the 
management of the premises when the lease was drafted. This power 
is nevertheless subject to the test of reasonableness under Section 19 
of the Landlord and Tenant Act 1985. Within these figures of £21,000 
and £24,0000 respectively, however, the Tribunal considers that this 
should include fire alarm testing, which Mr McCallion used to carry out 
when he was officially the resident caretaker and which, if he is to 
receive a remuneration package of £21000 should once again form 
part of his duties. 

U) Refuse Control. 
The Tribunal considered £1650 to be a reasonable provision. The 
Tribunal noted that Marine Crescent for example had paid £4000 
during 2009 for this service. 

(k) Rent, Equipment Room. 
The Tribunal accepted the valuation that had been obtained by the 
Applicant that £3300 was a reasonable rental figure for the studio flat 
that was being used for this purpose. The Tribunal considered that the 
Applicant was right to deal with this item in the way it had namely by 
the freeholders charging a rent and then that rent being returned to the 
owners of the flat once paid . This was the best way to ensure that the 
non-owning lessees paid their proper proportion of the cost of provision 
of that accommodation. 

(I) Room Hire. 
Room hire for the AGM and one EGM was agreed at £100. 

(m) Sewage and Water. 



The Tribunal considered that £25000 was a reasonable figure for an 
interim service charge account on the basis of past bills. 

(n) Water Administration Charge. 
The Tribunal was not supplied by Dr Price with a copy of the legislation 
on which he relied for authorising this charge, but Mr Holder, having 
been given time in which to make further representations after the 
hearing had not sought to do so. The Tribunal considered that this was 
probably not a "cost" to the landlord bringing it within the definition of a 
service charge within Section 18 of the landlord and Tenant Act 1985 
which refers to "costs incurred by the landlord" even though section 
18(3) states that "costs includes overheads". Even if this were a service 
charge, however, the Tribunal decided that this would normally be 
included in the duties of the managing agent and included in the 
managing agent's fees. The Tribunal therefore decided that it would not 
be reasonable for this item to be included in the interim service charge 
demand. 

(0) Website. 
The Respondents had conceded £200 for the year 2009/10 but on the 
basis that this was without prejudice as to their stance on this for future 
years. Accordingly the Tribunal had concluded that it would be 
reasonable for this sum to be included in the interim service charge for 
2009/10. 

(p) Window cleaning. 
The Tribunal considered that £1500 was reasonable for three cleans 
during the year. 

(q) Roof Repair. 
The revised figure for this based on the estimates obtained by the 
applicant was that this would now be £2700 plus VAT which the 
Tribunal considered to be reasonable. 

(r) Pipework Upgrade external. 
The Tribunal considered that ~ was prudent management to include 
this whilst scaffolding was required for other purposes rather than to 
incur a separate cost for scaffolding to carry out the work to the 
pipework and therefore considered that £735.64 was a reasonable 
figure under this item. 

(s) Stainless Steel external doors. 
The Tribunal was concerned as to whether the Applicant had done 
sufficient to have a proper security survey from a specialist security 
firm as ~ was not convinced that stainless steel doors with the 
proposed electronic entry system was necessarily the best way to deal 
with the problem at Pavilion Court. Furthermore the Tribunal was 
concerned that the replacement of wooden doors could be regarded as 



an improvement rather than a repair and it is questionable therefore 
whether it would be authorised under the terms of the lease. However, 
the Tribunal did recognise that repairs to the main external doors were 
required and that a provision for new doors and frames in the sum of 
£10000 would be a reasonable item to include in the interim service 
charge. The Applicants will need to persuade a future Tribunal that 
however they spend the money on these doors that it was expenditure 
authorised under the lease and that it was reasonably incurred, if 
subsequently challenged by the lessees. 

(t) CCTV. 
The Tribunal. which included a former senior police officer, considered 
that there was an advantage to a properly installed and maintained 
CCTV system both as a deterrent and as an aid to apprehending 
offenders but it is not a panacea. In the circumstances the Tribunal 
considered that a provision for spending £3000 on CCTV equipment 
was a reasonable figure to include in the interim service charge 
account. 

(u) Roof Sinking Fund. 
The Tribunal considered that it is prudent to include a sum of £1 0000 
towards the cost of future repairs or replacement of the roof as had the 
previous Tribunal. 

(v) Asbestos removal. 
As up to date quotes had been obtained by the applicant for the cost of 
this work the Tribunal considered that £19082 was a reasonable sum 
to include in the interim service charge account to cover the cost. 

6.7 The Tribunal did not consider that a 10% contingency should be added 
to any of the estimated costs set out above. In effect this would be 
adding a contingency to an already estimated figure. 

6.8 The result of the foregoing is that the Tribunal considers that a total 
sum of £148.857 would be appropriate and a reasonable figure for the 
Applicant to seek by way of interim service charge for the service 
charge year 2009/10. The Tribunal did not agree with Mr Holder's view 
that the correct approach in this case was to take the revised budget 
for 2008/09 and adjust it upward by a figure of say 10%. That revised 
budget was prepared before some items for 2008/09 had been 
quantified and that budget did not include items which the Tribunal 
considered could reasonably be included in the budget for 2009/10. 
The correct approach in the Tribunal's view was, as it had done, to 
consider the reasonableness of each individual item proposed by the 
Applicants. 

Dated this 4-r::. . day of ~~ 2010 

D~ . 



o Agnew SA LLS LLM (Chairman) 

. .' > 



SOUTHERN RENT ASSESSMENT PANEL & 
LEASEHOLD VALUATION TRIBUNAL 

Case No: CHI/29UC/LSC/2009/0106 

Between: 

Pavilion Court RTM Company Limited 

and 

The Leaseholders of Pavilion Court 

(Applicants) 

(Respondents) 

Premises: Pavilion Court, Marine Terrace, Folkestone, Kent CT20 1 QB 

I certify under Regulation 18(7) of the Leasehold Valuation Tribunals 
(Procedure) (England) Regulations 2003 that the following accidental slip or 
omission was made in the Tribunal's reasons dated 4 February 2010 and that 
the Tribunal's decision should be amended. The omission was of the 
following paragraph from the Tribunal's reasons:-

"6.6(w) Communal lighting (electricity charges) 
The audited accounts for 2008/09 showed that the expenditure under this 
head for that year came to £3734 and the Tribunal considered that it would be 
reasonable for the same figure to be included in the budget for 2009/10 and 
for the interim service charge for this item to be based on this figure." 

Consequently the total figure of £145,857 in paragraph 6.8 of the Tribunal's 
determination shall be amended to read £152,591 . 

. fl- /J/ 11 
Dated this /+ day of /f/[CVC-{;-- 2010 

D. Agnew BA L LLM 
Chairman 



RESIDENTIAL PROPERTY TRIBUNAL SERVICE 
SOUTHERN RENT ASSESSMENT PANEL 
1st Floor, 1 Market Avenue, Chichester, West Sussex, P019 1 JU 
Telephone: 01243 779394 
Facsimile: 01243 779389 
E-mail: 
DX: 

Direct Line: 

Dr D Price 
2 Harrow Road 
Knockholt 
Sevenoaks 
Kent 
TN14 7 JT 

Dear Dr Price 

Your ref: 
Our ref: CHI/29ULlLSC/2009/0106 

Date: 05-Feb-2010 

RE: LANDLORD & TENANT ACT 1985 - SECTION 27A(1) 

PREMISES: PAVILION COURT. MARINE TERRACE. FOLKESTONE. KENT. CT20 1QB 

The Tribunal has made its determination in respect of the above application(s) and a copy of 
the document recording its decision is enclosed. A copy of the document is being sent to all 
other parties to the proceedings. 

Any application from a party for leave to appeal to the Lands Tribunal must normally be made to 
the Leasehold Valuation Tribunal within 21 days of the date of this letter. If the Leasehold 
Valuation Tribunal refuses leave to appeal you have the right to seek leave from the Lands 
Tribunal itself. 

If you are considering appealing, you are advised to read the note attached to this letter. 

Yours sincerely 

Miss Kathy Brewer 
Case Officer 



GUIDANCE NOTE ON APPEAL FROM THE LVT 

Introduction 

1. The decision of the Leasehold Valuation Tribunal (LVT) is final and there is no power for 
the LVT to revisit or reconsider that decision. If a party to a decision is dissatisfied with 
the decision of an LVT the statutory remedy is to appeal to the Lands Tribunal 1

. This 
guidance explains how a party may appeal. 

2. A decision and reasons may be issued together. Alternatively, a decision may be issued 
and reasons sent at a later stage. Appeal rights run from the date the written reasons are 
sent to a party. 

Permission to appeal 

3. In order to appeal, a party must obtain permission to do so. Application for permission 
must first be made to the LVT. If the LVT refuses permission the application may be 
renewed to the Lands Tribunal. 

4. An application for permission from the LVT must be made within the period of 21 days 
starting with the date on which the reasons for the decision were sent to the party seeking 
to appeal. 2 The LVT has power to extend the time for seeking permission to appeal but 
no extension will be granted unless there is good and sufficient reason for it. The LVT 
can only give an extension of time if the request is made before the expiry of the 
initial 21 days.3 

5. An application for permission to appeal and/or for an extension of time to seek permission 
should be made in writing should and clearly identify the decision concerned (including 
any reference number). An application for permission should also contain: 

(a) the name and address of the applicant; 
(b) the name and address of every respondent; 
(c) the grounds of appeal against the decision in respect of which leave to appeal is 

sought; 
(d) where the applicant is represented, the name, address and profession of the 

representative; and 
(e) the signature of the applicant or his representative and the date the application 

was signed. 

6. On receipt of an application for permission the LVT will serve a copy on every other party. 
To facilitate the process it would assist if sufficient copies were provided with the 
appiication for this purpose. 

1 Commonhold and Leasehold Reform Act 2002. s.175 

2 Leasehold Valuation Tribunals (Procedure)(England) Regulations 2003 (SI 2003/2099). reg.20. 

3 SI 2003/2099. reg.24. 

P.T.o. 



7. The LVT will give the parties written notification of its decision. If permission to appeal to 
the Lands Tribunal is granted by the LVT the applicant's notice of intention to appeal must 
be sent to the registrar of the Lands Tribunal so that it is received by the registrar within 
28 days of the grant of permission by the LVT.4 If the LVT refuses to give permission to 
appeal, a renewed application for permission may be made to the Lands Tribunal within 
14 days of that refusaLs (Details as to the power of the Lands Tribunal to permit a notice 
of appeal or application for permission to appeal to be made outside the relevant time 
limit are given on the appropriate Lands Tribunal notice obtainable from the Lands 
Tribunal). 

Costs 

8. The Lands Tribunal may not order a party to the appeal to pay costs incurred by another 
party in connection with the appeal unless that party has, in the opinion of the Lands 
Tribunal, acted frivolously, vexatiously, abusively, disruptively or otherwise unreasonably 
in connection with the appeal. In such a case the Lands Tribunal may not award costs in 
excess of £500 

The Lands Tribunal may be contacted at: 

43-45 Bedford Square 
London 
We1B 3AS 

Tel: 
Fax: 

E-mail: 

March 2007 

02076129710 
02076129723 

lands@tribuna/s.gsi.gov.uk 
www.landstribunal.gov.uk 

4 In cases of urgency the Lands Tribunal may reduce this period by direction. An urgency direction may also permit the application to the L VT for 

permission to appeal to stand as notice to the Registrar of the Lands Tribunal of an intention to appeal. The Lands Tribunal Rules 1996 (S.l. 1996 1022) 

rule 6 as amended. 

5 The Lands Tribunal Rules 1996 (above) rule SC as amended. 


